
¶44a.f.(1) Article 120 

In that (personal jurisdiction data), 
did (at/on board—location), (subject-matter jurisdic-
tion data, if required), on or about 20 , 
cause bodily injury to the unborn child of , a preg-
nant woman, by engaging in the [(murder) (volun-
tary manslaughter) (involuntary manslaughter) (rape) 
(robbery) (maiming) (assault) of] [(burning) (setting 
afire) of (a dwelling inhabited by) (a structure or 
property known to (be occupied by) (belong to))] 
that woman. 

(2) Killing an unborn child. 
In that (personal jurisdiction data), 

did (at/on board—location), (subject-matter jurisdic-
tion data, if required), on or about 20 , 
cause the death of the unborn child of , a pregnant 
w o m a n , b y e n g a g i n g i n t h e [ ( m u r d e r ) ( v o l u n t a r y 
m a n s l a u g h t e r ) ( i n v o l u n t a r y m a n s l a u g h t e r ) ( r a p e ) 
(robbery) (maiming) (assault) of] [(burning) (setting 
afire) of (a dwelling inhabited by) (a structure or 
property known to (be occupied by) (belong to))] 
that woman. 

(3) Attempting to kill an unborn child. 
In that (personal jurisdiction data), 

did (at/on board—location), (subject-matter jurisdic-
tion data, if required), on or about 20 , 
attempt to kill the unborn child of , a pregnant wom-
an, by engaging in the [(murder) (voluntary man-
s l a u g h t e r ) ( i n v o l u n t a r y m a n s l a u g h t e r ) ( r a p e ) 
(robbery) (maiming) (assault) of] [(burning) (setting 
afire) of (a dwelling inhabited by) (a structure or 
property known to (be occupied by) (belong to))] 
that woman. 

(4) Intentionally killing an unborn child. 
In that (personal jurisdiction data), 

did (at/on board—location), (subject-matter jurisdic-
tion data, if required), on or about 20 , 
intentionally kill the unborn child of , a pregnant 
w o m a n , b y e n g a g i n g i n t h e [ ( m u r d e r ) ( v o l u n t a r y 
m a n s l a u g h t e r ) ( i n v o l u n t a r y m a n s l a u g h t e r ) ( r a p e ) 
(robbery) (maiming) (assault) of] [(burning) (setting 
afire) of (a dwelling inhabited by) (a structure or 
property known to (be occupied by) (belong to))] 
that woman. 

45. Article 120—Rape and sexual assault 
generally

[Note: This statute applies to offenses commit-
ted on or after 28 June 2012. Previous versions of 
Article 120 are located as follows: for offenses 

committed on or before 30 September 2007, see
Appendix 27; for offenses committed during the 
period 1 October 2007 through 27 June 2012, see
Appendix 28.] 
a. Text of statute. 

(a) Rape. Any person subject to this chapter 
who commits a sexual act upon another person 
by—

(1) using unlawful force against that other 
person;

(2 ) u s i n g f o r c e c a u s i n g o r l i k e l y t o c a u s e 
death or grievous bodily harm to any person; 

(3) threatening or placing that other person 
in fear that any person will be subjected to death, 
grievous bodily harm, or kidnapping; 

(4) first rendering that other person uncon-
scious; or 

(5 ) a d m i n i s t e r i n g t o t h a t o t h e r p e r s o n b y 
force or threat of force, or without the knowledge 
or consent of that person, a drug, intoxicant, or 
other similar substance and thereby substantially 
impairing the ability of that other person to ap-
praise or control conduct; 
is guilty of rape and shall be punished as a court-
martial may direct. 

(b) Sexual Assault. Any person subject to this 
chapter who— 

(1) commits a sexual act upon another per-
son by— 

(A) threatening or placing that other per-
son in fear; 

(B ) c a u s i n g b o d i l y h a r m t o t h a t o t h e r 
person;

(C ) m a k i n g a f r a u d u l e n t r e p r e s e n t a t i o n 
that the sexual act serves a professional purpose; 
or

(D) inducing a belief by any artifice, pre-
tense, or concealment that the person is another 
person;

(2) commits a sexual act upon another per-
son when the person knows or reasonably should 
k n o w t h a t t h e o t h e r p e r s o n i s a s l e e p , u n c o n -
scious, or otherwise unaware that the sexual act 
is occurring; or 

(3) commits a sexual act upon another per-
son when the other person is incapable of consen-
ting to the sexual act due to— 

(A) impairment by any drug, intoxicant, 
IV-68



Article 120 ¶45.a.(g)(8)(A)

or other similar substance, and that condition is 
known or reasonably should be known by the 
person; or 

(B) a mental disease or defect, or physical 
disability, and that condition is known or reason-
ably should be known by the person; 
is guilty of sexual assault and shall be punished 
as a court-martial may direct. 

(c ) A g g r a v a t e d S e x u a l C o n t a c t. A n y p e r s o n 
subject to this chapter who commits or causes 
sexual contact upon or by another person, if to 
do so would violate subsection (a) (rape) had the 
sexual contact been a sexual act, is guilty of ag-
gravated sexual contact and shall be punished as 
a court-martial may direct. 

(d) Abusive Sexual Contact. Any person subject 
to this chapter who commits or causes sexual 
contact upon or by another person, if to do so 
would violate subsection (b) (sexual assault) had 
the sexual contact been a sexual act, is guilty of 
abusive sexual contact and shall be punished as a 
court-martial may direct. 

(e) Proof of Threat. In a prosecution under this 
section, in proving that a person made a threat, it 
need not be proven that the person actually in-
tended to carry out the threat or had the ability 
to carry out the threat. 

(f) Defenses. An accused may raise any appli-
cable defenses available under this chapter or the 
Rules for Court-Martial. Marriage is not a de-
fense for any conduct in issue in any prosecution 
under this section. 

(g) Definitions. In this section: 
(1 ) S e x u a l a c t . T h e t e r m ‘ s e x u a l a c t ’ 

means—
(A ) c o n t a c t b e t w e e n t h e p e n i s a n d t h e 

vulva or anus or mouth, and for purposes of this 
subparagraph contact involving the penis occurs 
upon penetration, however slight; or 

(B) the penetration, however slight, of the 
vulva or anus or mouth of another by any part of 
t h e b o d y o r b y a n y o b j e c t , w i t h a n i n t e n t t o 
abuse, humiliate, harass, or degrade any person 
or to arouse or gratify the sexual desire of any 
person.

(2) Sexual contact. The term ‘sexual contact’ 
means—

(A) touching, or causing another person to 

touch, either directly or through the clothing, the 
genitalia, anus, groin, breast, inner thigh, or but-
tocks of any person, with an intent to abuse, hu-
miliate, or degrade any person; or 

(B) any touching, or causing another per-
son to touch, either directly or through the cloth-
ing, any body part of any person, if done with an 
intent to arouse or gratify the sexual desire of 
any person. 
Touching may be accomplished by any part of 
the body. 

(3 ) B o d i l y h a r m. T h e t e r m ‘ b o d i l y h a r m ’ 
means any offensive touching of another, how-
ever slight, including any nonconsensual sexual 
act or nonconsensual sexual contact. 

(4) Grievous bodily harm. The term ‘grievous 
bodily harm’ means serious bodily injury. It in-
cludes fractured or dislocated bones, deep cuts, 
torn members of the body, serious damage to 
internal organs, and other severe bodily injuries. 
It does not include minor injuries such as a black 
eye or a bloody nose. 

(5) Force. The term ‘force’ means— 
(A) the use of a weapon; 
(B) the use of such physical strength or 

violence as is sufficient to overcome, restrain, or 
injure a person; or 

(C) inflicting physical harm sufficient to 
coerce or compel submission by the victim. 

(6 ) U n l a w f u l F o r c e. T h e t e r m ‘ u n l a w f u l 
force’ means an act of force done without legal 
justification or excuse. 

(7) Threatening or placing that other person 
in fear. The term ‘threatening or placing that 
other person in fear’ means a communication or 
action that is of sufficient consequence to cause a 
reasonable fear that non-compliance will result in 
the victim or another person being subjected to 
the wrongful action contemplated by the commu-
nication or action. 

(8) Consent.
(A ) T h e t e r m ‘ c o n s e n t ’ m e a n s a f r e e l y 

given agreement to the conduct at issue by a com-
petent person. An expression of lack of consent 
through words or conduct means there is no con-
sent. Lack of verbal or physical resistance or sub-
mission resulting from the use of force, threat of 
force, or placing another person in fear does not 
constitute consent. A current or previous dating 
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or social or sexual relationship by itself or the 
manner of dress of the person involved with the 
accused in the conduct at issue shall not consti-
tute consent. 

(B) A sleeping, unconscious, or incompe-
tent person cannot consent. A person cannot con-
sent to force causing or likely to cause death or 
grievous bodily harm or to being rendered un-
conscious. A person cannot consent while under 
threat or fear or under the circumstances de-
scribed in subparagraph (C) or (D) of subsection 
(b)(1).

(C ) L a c k o f c o n s e n t m a y b e i n f e r r e d 
based on the circumstances of the offense. All the 
surrounding circumstances are to be considered 
in determining whether a person gave consent, or 
whether a person did not resist or ceased to resist 
only because of another person’s actions. 

[Note: The subparagraphs that would normally ad-
dress elements, explanation, lesser included offenses, 
m a x i m u m p u n i s h m e n t s , a n d s a m p l e s p e c i f i c a t i o n s 
are generated under the President’s authority to pre-
scribe rules pursuant to Article 36. At the time of 
publishing this MCM, the President had not pre-
scribed such rules for this version of Article 120. 
Practitioners should refer to the appropriate statutory 
language and, to the extent practicable, use Appen-
dix 28 as a guide.] 

45a. Article 120a—Stalking 
a. Text of statute. 

(a) Any person subject to this section: 
(1) who wrongfully engages in a course of 

conduct directed at a specific person that would 
cause a reasonable person to fear death or bodily 
harm, including sexual assault, to himself or her-
self or a member of his or her immediate family; 

(2 ) w h o h a s k n o w l e d g e , o r s h o u l d h a v e 
knowledge, that the specific person will be placed 
in reasonable fear of death or bodily harm, in-
cluding sexual assault, to himself or herself or a 
member of his or her immediate family; and 

(3) whose acts induce reasonable fear in the 
specific person of death or bodily harm, including 
sexual assault, to himself or herself or to a mem-
ber of his or her immediate family; 
is guilty of stalking and shall be punished as a 
court-martial may direct. 

(b) In this section: 
(1) The term “course of conduct” means: 

(A) a repeated maintenance of visual or 
physical proximity to a specific person; or 

(B ) a r e p e a t e d c o n v e y a n c e o f v e r b a l 
threat, written threats, or threats implied by con-
duct, or a combination of such threats, directed 
at or towards a specific person. 

(2) The term “repeated,” with respect to 
conduct, means two or more occasions of such 
conduct.

(3) The term “immediate family,” in the 
case of a specific person, means a spouse, parent, 
child, or sibling of the person, or any other fam-
ily member, relative, or intimate partner of the 
person who regularly resides in the household of 
the person or who within the six months preced-
ing the commencement of the course of conduct 
regularly resided in the household of the person. 
b. Elements.

(1 ) T h a t t h e a c c u s e d w r o n g f u l l y e n g a g e d i n a 
course of conduct directed at a specific person that 
would cause a reasonable person to fear death or 
bodily harm to himself or herself or a member of his 
or her immediate family; 

(2) That the accused had knowledge, or should 
have had knowledge, that the specific person would 
be placed in reasonable fear of death or bodily harm 
to himself or herself or a member of his or her 
immediate family; and 

(3) That the accused’s acts induced reasonable 
fear in the specific person of death or bodily harm to 
himself or herself or to a member of his or her 
immediate family. 
c. Explanation. See Paragraph 54c(1)(a) for an ex-
planation of “bodily harm”. 
d. Lesser included offenses. Article 80 — attempts. 
e . M a x i m u m p u n i s h m e n t . D i s h o n o r a b l e d i s c h a r g e , 
forfeiture of all pay and allowances, and confine-
ment for 3 years. 
f. Sample Specification. 

In that (personal jurisdiction data), 
who (knew)(should have known) that would
be placed in reasonable fear of (death)(bodily harm) 
to (himself) (herself) ( , a member of his or 
her immediate family) did (at/on board—location), 
(subject-matter jurisdiction data, if required), (on or 
a b o u t 2 0 ) ( f r o m a b o u t t o a b o u t 
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